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QUESTIONS PRESENTED 

Appellant presented himself at San Francisco, California 
and sought entrance as the blood son of one Tom Wing. 
After a hearing, the board of special inquiry hearing the 
case ordered appellant to be excluded on the ground that 
the alleged relationship had not been established. The 
order of exclusion was subsequently affirmed by the Board 
of Immigraiton Appeals. Appellant then brought an ac¬ 
tion in the District Court seeking a declaratory judgment 
and a review under the Administrative Procedure Act. 
After a trial, the court ordered judgment against appellant 
and from such order he presently brings this appeal. 

In the opinion of appellee, the following questions are 
presented: 

1) . May a question as to the proper composition of a 
board of inquiry, which question was not raised at the 
hearing, be raised for the first time in the trial court? 

2) . Does the Administrative Procedure Act apply to 
boards of special inquiry, which boards are specially pro¬ 
vided by statute? 

3) . Does the fact that the members of a board of special 
inquiry are changed during the course of a hearing render 
such hearing unfair, when the record reveals that the mem¬ 
bers who decided the case were familiar with all the evi- i 
denee and testimony adduced at the hearing? 

4) . Does the fact that a board of special inquiry orders, 
after a hearing, an alien to be excluded on the basis of dis¬ 
crepancies in the evidence and testimony render the hear¬ 
ing unfair, when the record supports the findings as to such 
discrepancies, and reveals that such discrepancies pertain 
to material and essential issues ? 
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For the District of Columbia Circuit 


No. 11,417 


Tom We Shtjng, by his next friend, Tom Wing, Appellant 


v. 

James P. McGraneky, Appellee 


BRIEF FOR APPELLEE 


Appeal From the United States District Court for the 
District of Columbia 


COUNTERSTATEMENT OF THE CASE 

On November 28, 1947, appellant arrived in San 
Francisco, California from Hong Kong aboard the 
S.S. General M. C. Meigs. At the time of his 
entry, appellant stated that he was eighteen years old, 
that he had been born in Kwangtung, China, that his 
mother, Wong Shee, resided in Toishan, China, that he was 
bound for 41 Mott Street, New York City, and that he in¬ 
tended to remain in the United States indefinitely and to 
become a citizen of this country. Appellant testified before 
Inspector E. T. Prather on December 15, 1947 and before 
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Inspector M. D. Rogneby on January 7,1948 (Immigration 
File, p. 4) 1 (Immigration File, p. 1). 

On January 22, 1948, a hearing was held in San Fran¬ 
cisco, California before a Board of Special Inquiry (Immi¬ 
gration file, pp. 1-13), 2 at which time appellant gave his 
name as Tom (Horn) We Shung (Sloon) and stated that 
he based his right of entry upon the fact that his father is 
a veteran of the last war (Immigration file, p. 3). 3 The 
hearing was resumed on January 26, 1948 before the board 
members at which time witness Horn Yow Tong and appel¬ 
lant testified (Immigration file, pp. 13-23). 4 On February 
24,1949, the hearing was resumed and closed (Immigration 
file, pp. 24-25). 5 On February 28, 1949, the Board denied 
appellant’s application (Immigration file, pp. 26-32) and 
the exclusion decision was affirmed by the Board of Immi¬ 
gration Appeals on July 21, 1949. 

On June 10, 1950, appellant filed an amended complaint 
in the District Court for the District of Columbia wherein 
he sought a declaratory judgment (28 U.S.C.A. § 2201) 
and a review under the Administrative Procedure Act (5 
TT.S.C. 1001, et seq.). In the amended complaint it was 
alleged, inter alia, that Tom Wing is a citizen of the United 

1 The testimony of appellant before Inspector Prather is incorpo¬ 
rated into the Immigration File as Exhibit 1 and that before Inspector 
Rogneby as Exhibit 2 (Immigration File, p. 4). It is to be noted 
that none of the incorporated records are contained in the record of 
the instant case. 

2 The Board of Inquiry was composed of Inspector L. H. Sinclair, 
Chairman, Acting Inspector Paul Armstrong, member, and Secretary 
Luba Bronz, interpreter (Immigration file, p. 1). Interpreter Some 
D. Ching was also present (Immigration file, p. 13). 

3 Appellant was represented at the hearing by Attorney O. P. 
Stidger of San Francisco, California who, in turn, represented Attor¬ 
ney Andrew Reiner of New York City (Immigration file, p. 2). 

* The testimony of appellant’s alleged father, Tom Wing, was taken 
in New York on December 30, 1947 (Immigration file, p. 23). 

5 At the direction of the officer in charge, Inspector Henry Hamm 
replaced Acting Inspector Paul Armstrong, and M. Louise Elliott re¬ 
placed Luba Bronz as Board member and Secretary (Immigration 
file, p. 24). The following statement is to be noted: “By Members 
Hamm and Elliott: We have familiarized ourselves with all the 
evidence thus far adduced in this case.” (Immigration file, p. 24). 


3 


States and an honorably discharged veteran of World War 
II, and that appellant is the blood son of the said Tom Wing 
and seeks admission into the United States under the pro¬ 
visions of Public Law 271 (8 U.S.C. A. 232). It was further 
alleged that permanent and regularly constituted boards 
of special inquiry are stationed at San Francisco and that 
the board presiding in appellant’s case was composed in 
violation of the applicable law, being constituted of two 
immigration officials and a clerk-stenographer and also, not 
in conformity with the Administrative Procedure Act (5 
U.S.C. 1004, 1010). (J.A. 32-34). 

Appellees filed an answer to the amended complaint (J.A. 
35-36), and the case came on pretrial proceedings, as a 
result of which it was stipulated that Tom Wing, the al¬ 
leged father, is a citizen of the United States and a honor¬ 
ably discharged veteran of World War II and that appellant 
seeks admission as his blood son. It was further stipulated 
that permanent and regularly constituted boards of special 
inquiry are available at San Francisco and that the board 
presiding over appellant’s case was composed of two im¬ 
migrant inspectors and a secretary. It was also stipulated 
that the board was not composed of hearing examiners 
appointed in conformity with the Administrative Procedure 
Act and that the members of the board in issue were subject 
to the control of the district director at San Francisco 
(J.A. 36-37). 

The case came on for trial, at the conclusion of which the 
lower court ordered judgment for appellees (J.A. 38-42) 
(See: 103 F. Supp. 507). From such order, appellant, who 
is presently at liberty under bond, now brings this appeal 
(J.A. 42-43). 


STAT U T E S INVOLVED 

8 U.S.C. (1946) § 232: 

Admission of Alien Spouses and Minor Children of 
Members of United States Armed Forces During Sec¬ 
ond World War; Medical Examination. 
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Notwithstanding any of the several clauses of section 
136 of this title, excluding physically and mentally 
defective aliens, and notwithstanding the documentary 
requirements of any of the immigration laws or regu¬ 
lations, Executive orders, or Presidential proclama¬ 
tions issued thereunder, alien spouses or alien children 
of United States citizens serving in, or having an 
honorable discharge certificate from the armed forces 
of the United States during the Second World War 
shall, if otherwise admissible under the immigration 
laws and if application for admission is made within 
three years of December 28, 1945, be admitted to the 
United States. 

8 U.S.C. § 152: 

Physical and Mental Examination of Alien Passen¬ 
gers; Regulations. 

* • • The inspection, other than the physical and mental 
examination, of aliens, including those seeking admis¬ 
sion or readmission to or the privilege of passing 
through or residing in the United States, and the exam¬ 
ination of aliens arrested within the United States 
under this section, shall be conducted by immigrant 
inspectors, except as hereinafter provided in regard 
to boards of special inquiry. * * * 

8 U.S.C. § 153: 

Boards of Special Inquiry; Appointment. 

Boards of special inquiry shall be appointed by either 
the district director of immigration and naturalization 
designated by the Commissioner or by the inspector in 
charge at the various ports of arrival as may be neces¬ 
sary for the prompt determination of all cases of 
immigrants detained at such ports under the provisions 
of the law. Each board shall consist of three members, 
who shall be selected from such of the immigrant 
officials in the service as the Commissioner of Immi- 
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gration and Naturalization, with the approval of the 
Attorney General, shall from time to time designate 
as qualified to serve on such boards. When in the 
opinion of the Attorney General the maintenance of a 
permanent board of special inquiry for service at any 
sea or land border port is not -warranted, regularly 
constituted boards may be detailed from other stations 
for temporary service at such port, or, if that be im¬ 
practicable, the Attorney General shall authorize the 
creation of boards of special inquiry by the immigration 
and naturalization officials in charge at such ports, 
and shall determine what Government officials or 
other persons shall be eligible for service on such 
boards. Such boards shall have authority to determine 
-whether an alien who has been duly held shall be 
allowed to land or shall be deported. All hearings 
before such boards shall be separate and apart from 
the public, but the immigrant may have one friend or 
relative present under such regulations as may be pre¬ 
scribed by the Attorney General. Such boards shall 
keep a complete permanent record of their proceedings 
and of all such testimony as may be produced before 
them; and the decisions of any two members of the 
board shall prevail, but either the alien or any dis¬ 
senting member of the said board may appeal through 
the district director of immigration and naturalization 
at the port of arrival and the Commissioner of Immi¬ 
gration and Naturalization to the Attorney General, 
and the taking of such appeal shall operate to stay any 
action in regard to the final disposal of any alien whose 
case is so appealed until the receipt by the district 
director of immigration and naturalization at the port 
of arrival of such decision which shall be rendered 
solely upon the evidence adduced before the board of 
special inquiry. In every case where an alien is ex¬ 
cluded from admission into the United States, under 
any law or treaty now existing or hereafter made, the 
decision of a board of special inquiry adverse to the 
admission of such alien shall be final, unless reversed 
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on appeal to the Attorney General. The decision of a 
board of special inquiry shall be based upon the cer¬ 
tificate of the examining medical officer and, except as 
provided in section 158 of this title, shall be final as 
to the rejection of aliens affected with tuberculosis 
in any form or with a loathsome or dangerous con¬ 
tagious disease, or with any mental or physical dis¬ 
ability which would bring such aliens within any of 
the classes excluded from admission to the United 
States under section 136 of this title. 

8 C.F.R. 60.29 provides: 

Persons qualified as members of boards of special 
inquiry; oath. In accordance with the provisions of 
section 17 of the Immigration Act of 1917 (39 Stat. 
887, 8 U.S.C. 153), the following persons are hereby 
designated as qualified and determined to be eligible 
to serve on boards of special inquiry: 

(a) Immigrant inspectors, including persons desig¬ 
nated immigrant inspectors bv Sec. 60.27; 

(b) All other employees of the Immigration and 
Naturalization Service whose supervisory officers as¬ 
sign to them the duty of acting as secretaries of such 
boards for the purpose of keeping the complete perma¬ 
nent record of the proceedings and of all such testimony 
as may be produced; and 

(c) Persons, other than employees of the Immigra¬ 
tion and Naturalization Service but preferably Govern¬ 
ment employees, who are .selected by an Immigration 
and Naturalization Service official in charge of a port 
where no permanent board of special inquiry is main¬ 
tained and to which it is impracticable to detail a board 
from some other station. Such persons shall, before 
serving on a board of special inquiry, subscribe to an 
oath of office on Form 1-266 before an immigrant 
inspector. 
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Section 5 of the Administrative Procedure Act of June 
11, 1946 (5 U.S.C. 1004) provides: 

In every case of adjudication required by statute to 
be determined on the record after opportunity for an 
agency hearing,... 

(c) Authority and function of officers and employees. 
The same officers who preside at the reception of evi¬ 
dence . . . shall make the recommended or initial de¬ 
decision . . . Save to the extent required for the 
disposition of ex parte matters as authorized by law, 
no such officer shall consult any person or party or any 
fact in issue unless upon notice and opportunity for all 
parties to participate; nor shall such officer be respon¬ 
sible to or subject to the supervision or direction of any 
officer, employee, or agent engaged in the performance 
of investigative or prosecuting functions for any 
agency. No officer, employee, or agent engaged in the 
performance of investigative or prosecuting functions 
for any agency in any case shall, in that or a factually 
related case, participate or advise in the decision, rec¬ 
ommended decision, or agency review pursuant to sec¬ 
tion 1007 of this title except as witness or counsel in 
public proceedings. This subsection shall not apply in 
determining applications for initial licenses or to pro¬ 
ceedings involving the validity or application of rates, 
facilities, or practices of public utilities or carriers; 
nor shall it be applicable in any manner to the agency 
or any member or members of the body comprising the 
agency 

Section 7 of the Administrative Procedure Act (5 
U.S.C. 1006) provides: 

In hearings which section 1003 or 1004 of this title 
requires to be conducted pursuant to this section— 

(a) There shall preside at the taking of evidence 
(1) the agency, (2) one or more members of the body 
which comprises the agency, or (3) one or more exam¬ 
iners appointed as provided in this chapter; but nothing 




in this chapter shall be deemed to supersede the conduct 
of specified classes of proceedings in whole or part by 
or before boards or other officers specially provided 
for by or designated pursuant to statute. 

Section 11 of the Administrative Procedure Act (5 
U.S.C. 1010) provides: 

Subject to the civil-service and other laws to the ex¬ 
tent not inconsistent with this chapter, there shall be 
appointed by and for each agency as many qualified and 
competent examiners as may be necessary for proceed¬ 
ings pursuant to sections 1006 and 1007 of this title, 
who shall be assigned to cases in rotation so far as 
practicable and shall perform no duties inconsistent 
with their duties and responsibilities as examiners. 
Examiners shall be removable by the agency in which 
they are employed only for good cause established and 
determined by the Civil Service Commission (herein¬ 
after called the Commission) after opportunity for 
hearing and upon the record thereof. Examiners shall 
receive compensation prescribed by the Commission 
independently of agency recommendations or ratings 
and in accordance with sections 661-663, 664-669, 670- 
672,673, and 674 of this title, except that the provisions 
of paragraphs (2) and (3) of subsection (b) of section 
667 of this title, and the provisions of section 669 of 
this title, shall not be applicable. 

SUMMARY OF ARGUMENT 

1. Appellant contends that the board of special inquiry 
in his case was improperly constituted because a secretary 
served as a member thereof. However, the law is now 
well-settled that the appointment of a secretary to a board 
of special inquiry is not unlawful or irregular. 

2. Appellant maintans that his hearing before the board 
of special inquiry was unlawful because there was a failure 
to comply with the provisions of the Administrative Pro¬ 
cedure Act. However, boards of special inquiry are specifi¬ 
cally provided by statute and are, therefore, exempt from 
the provisions of the Administrative Procedure Act. 


9 


3. Appellant urges that his hearing before the board of 
special inquiry was unfair because the members of the board 
were changed during the hearing, and because the board 
found substantial discrepancies in the evidence and testi¬ 
mony before it. However, the record reveals that the 
members who made the ultimate decision were familiar with 
all the evidence adduced in the hearing and the law is 
well-settled that, in such circumstances, the hearing is not 
unfair. In addition, the fact that a board of special inquiry 
fails, after studying the evidence before it, to permit an 
alien to enter this country is not sufficient reason to reverse 
the findings of the board when, as here, the record supports 
the order of exclusion. 


ARGUMENT 

I 

Appellant Is Precluded From Raising the Issue of Improper 
Composition of the Board of Special Inquiry Since He 
Failed to Object to the Proper Administrative Authori¬ 
ties. If It Is Assumed. Arguendo, That Such Issue Can Be 
Raised in the Courts for the First Time, There Was No 
Error Since It Is Now Well-Settled That a Properly Dele¬ 
gated Secretary Can Service on a Board of Special Inquiry. 

The lower court was not in error in holding that the 
question of the composition of the board of special inquiry 
in issue should have been raised at the hearing and that by 
failing to do so, appellant waived any objections thereto. 
See Sisto v. Civil Aeronautics Board (1949) 86 App. D.C. 
31 at 36, 179 F. 2d 47, and United States v. L. A. Tucker 
Truck Lines, Inc., 344 U.S. 33, 97 L. ed. Adv. Ops. 4, 73 
S. Ct. 67, 21 U.S. Law Week 4003. (decided, November 10, 
1952.) 

However, even if it be assumed for purposes of argument 
that such issue could be raised for the first time in the trial 
court, the law is now well-settled that a properly designated 
secretary may serve as a member of a board of special 
inquiry. In United States ex rel. Minuto v. Reimer (1936) 
(C.C.A. 2), 83 F. 2d 166, the court said inter alia, (83 F. 
2d at 168): 
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The presence of the secretary upon the board was not 
unlawful or even irregular. 

And in Dong Ying Fun v. Nagle (1925) (C.C.A. 9) 5 F. 
2d 310, the court held (5 F. 2d at 311-312): 

The fact that one of the members of the board was a 
stenographer and kept the record of the proceedings 
and testimony is no ground for setting aside the find¬ 
ings. One acting in a capacity where he must pass 
upon the truth or falsity of evidence has a perfect right 
to record the testimony of witnesses. 

• • • • 

* • * Although there was a change in the personnel 
of the boards, the one which finally passed on the matter 
was a lawfully constituted authority and we think could 
consider the testimony that had theretofore been taken, 
including the deposition obtained in Boston. Tang 
Tung v. Edsell , 223 U.S. 673 * # ; Morrell v. Baker 

(C.C.A.) 270 F. 577. 

The finding that there were material discrepancies 
between the testimony given by the several witneses, 
and that the relationship of father and son had not been 
established, has sufficient support in the record to make 
interference by the court unwarranted. 

n 

Boards of Special Inquiry Are Specifically Provided by Stat¬ 
ute and Are. Therefore, Exempt From the Provisions of 
the Administrative Procedure Act. 

This construction of Section 7(a) accords with the gen¬ 
eral policy of the Administrative Procedure Act. The object 
of the Act was to regulate procedures developed by the 
administrative agency in the exercise of their discretionary 
authority. The sponsors of the Act specifically disclaimed 
any intention to disturb procedures expressly prescribed 
by Congress. The following colloquy concerning the appli¬ 
cation of the Act is informative on this point. 0 This is a 

6 Legislative History of the Administrative Procedure Act, Sen. Doc. 
248, 79th Cong., 2d Sess., Page 307. 
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discussion between Senator Reed and Senator McCarran, 
Chairman of the Senate Judiciary Committee in charge of 
S. 7, which was ultimately enacted into the Administrative 
Procedure Act 

Mr, Reed. I confess a lack of understanding of the 
bill. I have considerable experience with some of the 
Government agencies, particularly the Interstate Com¬ 
merce Commission. Over the years the Congress has 
laid down rules of procedure instructing the Interstate 
Commerce Commission as to how to act in certain 
cases in the matter of rate making, valuations, and 
orders. All that is prescribed by statute. Is there 
anything in this bill that would interfere with that 
procedure ? 

Mr. McC arran. There is nothing in this bill which 
would interfere with such procedure. 

• • • • 

Mr. Reed. And it would not change its method and 
rule of doing business when the method and rule is 
founded on statutory authority? 

Mr. McCarran. That is correct. 

Mr. Reed. I thank the Senator. 

Mr. McCarran. Let me say to the Senator from 
Kansas that that has been one of the great problems 
we have had to work out in the long months of study 
which we have devoted to the bill. We did not wish to 
disrupt or change anything that was statutory; and yet 
we wanted to establish something which would pre¬ 
scribe and define the avenue by which the individual 
citizen could gain access to a public agency which would 
touch his private life, and we wished to find for him a 
way through the procedure. 

The purpose of the exception to Section 7(a) as revealed 
by the Legislative History of the Act is “to preserve spe¬ 
cial statutory types of hearing officers who contribute 
something more than examiners could contribute.’ n Immi- 


t Senate Doc. 248, supra, page 216. 
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grant inspectors, by virtue of their experience in examin¬ 
ing aliens, have special qualifications. 8 In any event, since 
immigrant inspectors have been specially designated by the 
immigration statute as the officers to conduct the examina¬ 
tion in deportation cases, they clearly come within the ex¬ 
ception to Section 7(a). 

Section 7(a) of the Administrative Procedure Act specifi¬ 
cally exempts proceedings before boards specifically 
provided for or designated pursuant to statute. Boards of 
special inquiry are statutory boards of the type contem¬ 
plated. The pertinent part of Section 7(a) of the Adminis¬ 
trative Procedure Act as well as the statutory provision 
establishing boards of special inquiry is set forth above. 
It is clear that if Section 7(a) is to be at all effective that 
boards such as the board of special inquiry are the type 
which are contemplated as being within the exception pro¬ 
vided by Section 7(a) of the Administrative Procedure Act. 

The Supreme Court in the case of Wong Yang Sung v. 
McGrath , (1950) 339 U.S. 33 decided nothing in conflict 
with the contention here made by the defendants because 
in the Sung case the Supreme Court had for its considera¬ 
tion deportation procedures, whereas in the instant case 
the Court has for its consideration exclusion procedures: 9 
That this distinction is important is indicated by the opin¬ 
ion of the Supreme Court in United States ex rel. Knaujf 
v. STumghnessy , 338 U.S. 537 at 542, where the Court said 
that one enters the United States only by privilege and then 
only upon such conditions and terms as the United States 
shall prescribe. 

It has been heretofore determined that boards of special 
inquiry are specifically exempt from the provisions of the 

® Cf. West India Co. v. Root, 151 F. 2d 493 (C.C.A. 3rd 1945). 

9 The court in the Sung case determined that deportation proceed¬ 
ings were not specifically provided for by statute; however, the Court 
made the following statement: “Section 7(a) qualifies as presiding 
officers at hearings: the agency and one or more members of the body 
comprising the agency, and it also leaves untouched any others whose 
responsibilities and duties as hearing officers are established by other 
statutory provision.” 
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Administrative Procedure Act. See: In re United States 
ex rel. Obum, 82 F. Supp. 36, 38 (1948), affirmed sub nomine 
U. S. ex rel. Johnson v. Watkins, 170 F. 2d 1009, 1013, and 
reversed by the Supreme Court sub nomine U. S. ex rel. 
Johnsons. Shaughnessy, 336 U. S. 806 (1949). The Supreme 
Court, however, expressly declined to pass upon the appli¬ 
cability of the Administrative Procedure Act to boards of 
special inquiry. In this regard the Court made the follow¬ 
ing statement: 

Our holding that the appellate board’s medical cer¬ 
tificate and additional data are inadequate to support 
the exclusion order makes it unnecessary to decide 
other questions relating to the applicability of the 
Administrative Procedure Act to hearings before the 
board of special inquiry. 

In addition, two circuit courts have heretofore deter¬ 
mined that proceedings before boards of special inquiry are 
specifically exempt from the provisions of the Administra¬ 
tive Procedure Act by virtue of Section 6 (a) of that Act, 
5 U.S.C., Sec. 1006 (a). In United States ex rel. Saclarides 
v. Shaughnessy, 180 F. 2d 687 (C.C.A. 2, 1950), the court 
stated the law in regard to exclusion proceedings as 
follows : 10 

Finally, it is argued that the hearing before the Board 
[of Special Inquiry] had to be conducted in accordance 
with the provisions of the Administrative Procedure 
Act, 5 TJ.S.C.A. § 1001 et seq. More specifically, the 
argument seems to be that the provisions of section 7 
of the Act, 5 TJ.S.C.A. § 1006, requiring the agency it¬ 
self, one of its members or one of the examiners ap- 

10 See also: Wah v. Shaughnessy (1951) (C.C.A. 2), 190 F. 2d 488 
at 489: * * * Nor was he deprived of any rights because the Board 
of Special Inquiry was not constituted pursuant to the provisions 
of the Administraive Procedure Act. • * * It is also interesting to 
note the enactment on September 27, 1950 of P.L. 843, 81st Cong., 2nd 
Sess., 64 Stat. 1048, which provides: “Proceedings under law relating 
to the exclusion or expulsion of aliens shall hereafter be without 
regard to the provisions of sections 5, 7 and 8 of the Administrative 
Procedure Act (5 U.S.C. 1004, 1006, 1007).” 
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pointed as provided in section 11, 5 U.S.C.A. § 1010, to 
preside at the taking of evidence, and permitting 
parties to present rebuttal evidence and to cross-exam¬ 
ine, are applicable in such a hearing as this. However, 
section 7 expressly provides that • nothing in this 
Act shall be deemed to supersede the conduct of speci¬ 
fied classes of proceedings in whole or in part by or 
before boards or other officers specially provided for 
by or designated pursuant to statute.” We think this 
provision takes exclusion proceedings out of the re¬ 
quirements as to hearings imposed by the Act, boards 
of special inquiry being specially provided for by Sec¬ 
tion 17 of the Immigration Act of 1917, 8 U.S.C.A. § 
153, to determine “all cases of immigrants detained at 
[the various ports of arrival] under the provisions of 
the law. 

In United States ex rel Frisch v. Miller, 181 F. 2d 360, 
361 (C.A. 5, 1950), the court stated the law as follows: 

The question to be decided is whether or not the Ad¬ 
ministrative Procedure Act, 5 U.S.C.A. § 1001 et seq., 
is applicable in exclusion proceedings of the Immigra¬ 
tion and Naturalization Service under Section 153 of 
Title 8 U.S.C.A. 

• • • • 

This contention brings into focus the recent case of 
Sung v. McGrath, 70 S. Ct. 445. Without doubt under 
the holdings in that case compliance with the Admin¬ 
istrative Procedure Act would be necessary in de¬ 
portation hearings wffierever other appropriate pro¬ 
cedures conformable to constitutional standards have 
not been specifically provided by the statute. But we 
are not here concerned with that situation because 
this is a hearing for which provisions have been stat¬ 
utorily made of such character and specificity as to 
exempt such hearings from the provisions of the Ad¬ 
ministrative Procedure Act. It is to be noted that the 
Administrative Procedure Act, Title 5 U.S.C.A. 
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§ 1006 (a), excepts from the Act’s operation “the con¬ 
duct of specified classes of proceedings in whole or 
part by or before boards or other officers specially pro¬ 
vided for by or designated pursuant to statute.” Spe¬ 
cial Boards of Inquiry and their composition are spe¬ 
cifically provided for by, and designated pursuant to, 
statute, and are embraced within the exception of Sec. 
1006. In re U. S. ex rel. Obum, D.C.N.Y. 1948, 82 F. 
Supp. 36, affirmed 2 Cir., 170 F. 2d 1009. (Footnotes 
omitted.) 

It is obvious that when a proceeding is exempted from 
the provisions of the Administrative Procedure Act by 
virtue of Section 7(a) of that Act that none of the remain¬ 
ing provisions of the Act apply to the particular proceed¬ 
ing. This is apparent from the wording of the section 
which states that “nothing in this chapter shall be deemed 
to supersede the conduct of specified classes of pro¬ 
ceedings. 

From the foregoing, it clearly appears that the provi¬ 
sions of the Administrative Procedure Act are not appli¬ 
cable to proceedings before a board of special inquiry. 

m 

The Hearing Was Not Unfair Even Though the Members of 
the Board of Special Inquiry Were Changed During the 
Hearing and Even Though the Board Held Against Ap¬ 
pellant Because All the Evidence Was Considered by the 
Members Who Voted to Exclude Appellant and Because 
the Evidence Supported the Findings of the Board. 

Appellant contends that the hearing afforded him by the 
board of special inquiry was unfair because the members 
of the board were changed during the hearing. He also 
contends that the hearing was unfair because the board 
voted to exclude him on the basis of certain discrepancies 
in the testimony adduced during the hearing (See Appen¬ 
dix, pp. 19-29). It is now well-settled by repeated deci¬ 
sions that such contentions are not sufficient to overturn 
an order of exclusion. In United States ex rel. Minuto v. 
Reimcr (1936) (C.C.A. 2) 83 F. 2d 166 the court said inter 
alia y (83 F. 2d at 167-168): 





16 


The change in the personnel of the Board furnishes 
no proof that there was not a fair hearing. The min¬ 
utes of the first hearing were made part of the record 
at the second, so everything was before the board that 
took final action. It is well settled that a maintenance 
of continuity of personnel is not necessary so long as 
all the essentials of a fair hearing are observed by the 
board exercising ultimate judgment. United States ex 
rel. Chin Cheung Nai v. Corsi (D.C.) 55 F. 2d 360, af¬ 
firmed 64 F. 2d 1022 (C.C.A. 2); Louie Lung Gooey v. 
Nagle, 49 F. 2d 1016 (C.C.A. 9); Horn Moon Ong v. 
Nagle, 32 F. 2d 470 (C.C.A. 9). The presence of the 
secretary upon the board as a member was not unlaw¬ 
ful or even irregular. Section 153, U.S.C. Title 8 (8 
U.S.C.A. § 153, provides that: “Each board shall con¬ 
sist of three members, who shall be selected from such 
of the immigration officials in the service as the Com¬ 
missioner General of Immigration, with the approval 
of the Secretary of Labor, shall from time to time 
designate as qualified to serve on such boards.” U.S.C., 
Title 8, § 109 (8 U.S.C.A. § 109) provides that: “Im¬ 
migration inspectors and other immigration officers, 
clerks, and employees shall be appointed and their 
compensation fixed and raised or decreased from time 
to time by the Secretary of Labor, upon the recom¬ 
mendation of the Commissioner General of Immigra¬ 
tion. While this last section contrasts clerks with 
“officers,” there is nothing to contrast a clerk with 
“officials”. In Ex parte Momo Tomi Matsu (D.C.) 
232 F. 376, it was held that the latter term was broad 
enough to include clerks and other employees and to 
sanction the designation of a clerk as a member of a 
board of special inquiry. See, also, Dong Ting Fun v. 
Nagle, 5 F. 2d 310 (C.C.A. 9), to the same effect. We 
think the practice of the Department in designating the 
secretary to act as a member of the board was war¬ 
ranted by the statute. 
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In addition to the cases cited in the Minuto case, supra, 
see also (as to discrepancies in the testimony): Quon Quon 
Poy v. Johnson (1927), 273 U.S. 352; United States v. Wat¬ 
kins (1948) (C.C.A. 2) 166 F. 2d 897 at 900; O'Connell ex 
rel. Kwong Han Foo v. Ward (1942) (C.C.A. 11) 126 F. 2d 
615; United States ex rel. Eng Fon Sing v. Uhl, 40 F. Supp. 
602, aff’d. 122 F. 2d 552 , cert, denied 314 U.S. 689; Lieu: Fat 
v. Carmichael (1941) (C.C.A. 9) 118 F. 2d 1009; Young 
Nguey Sek v. Carmichael (1941) (C.C.A. 9) 118 F. 2d 105; 
Jueung Sam v. Haff, (1940) (C.C.A. 9) 116 F. 2d 384; Ong 
Guey Foon v. Blee (1940) (C.C.A. 9) 112 F. 2d 678; Ngim 
Ah Oy v. Haff (1940) (C.C.A. 9) 112 F. 2d 607, cert, denied 
311 U.S. 686; Gee Nee Way v. McGrath (1940) (C.C.A. 9) 
111 F. 2d 326; United States ex rel. Chin Shue Hong v. 
Reimer, (1940) (C.C.A. 2) 111 F. 2d 126; Dong Ah Lon v. 
Proctor (1940) (C.C.A. 9) 110 F. 2d 808; Jew Ngee Gway 
v. Proctor (1940) (C.C.A. 9) 109 F. 2d 355; Woon Sun 
Seung v. Proctor, (1938) (C.C.A. 9) 99 F. 2d 285; Jung 
Woon Kay v. Carr (1937) (C.C.A. 9) 88 F. 2d 297; Lee Bow 
Sing v. Proctor, (1936) (C.C.A. 9) 83 F. 2d 546; Flynn v. 
Ward (1936) (C.C.A. 1) 82 F. 2d 223; hum Sha You v. 
United States (1936) (C.C.A. 9) 82 F. 2d 83; Jung Yen Loy 
v. Cahill (1936) (C.C.A. 9) 81 F. 2d 809; Wong Shong Been 
v. Proctor (1935) (C.C.A. 9) 79 F. 2d 881; Wong Chow Gin 
v. Cahill (1935) (C.C.A. 9) 79 F. 2d 854; Yep Suey Ning v. 
Berkshire (1934) (C.C.A. 9) 73 F. 2d 745; Haff v. Der Yam 
Min (1934) (C.C.A. 9) 68 F. 2d 626; Weedin v. Chin Guie 
(1932) (C.C.A. 9) 62 F. 2d 351; Ngai Kwan Ying v. Nagle 
(1932) (C.C.A. 9) 62 F. 2d 166; United States ex rel Shore 
v. Corsi (1932) (C.C.A. 2) 61 F. 2d 761; Wong Soo v. Nagle 
(1932) (C.C.A. 9) 60 F. 2d 681; Horn Lay Jing v. Nagle 
(1932) (C.C.A. 9) 57 F. 2d 653; Chin Wing v. Nagle (1932) 
(C.C.A. 9) 55 F. 2d 609; him Wun v. Nagle (1931) (C.C.A. 
9) 52 F. 2d 396; Chin Ching v. Nagle (1931) (C.C.A. 9) 51 

F. 2d 64; Wong Sun Ying v. Weedin (1931) (C.C.A. 9) 50 

F. 2d 377; Ex parte Wong Foo Gwong (1931) (C.C.A. 9) 
50 F. 2d 360; Jue Yim Ton v. Nagle (1931) (C.C.A. 9) 48 

F. 2d 752; Weedin v. Lee Gock Doo (1930) (C.C.A. 9) 41 



F. 2d 129; Wong Som Yin v. Nagle (1930) (C.C.A. 9) 37 F. 
2d 893; United States ex rel. Fong Lung Sing v. Day, (1930) 
(C.C.A. 2) 37 F. 2d 36; Yee Chun v. Nagle (1929) (C.C.A. 
9) 35 F. 2d 839. And see (as to change in members of the 
board): Morgan v. United States (1936), 298 U.S. 468; 
Quon Quon Poy v. Johnson, supra; Flynn v. Ward, supra; 
Sager v. Parker (1947) Mun. Ct. App. 55 A. 2d 749 Aff’d., 
Parker v. Sager (1949) 85 App. D.C. 4, 174 F. 2d 657; 
Southern Garment Mfrs. Asso. v. Fleming (1941) 74 App. 
D.C. 228, at 232, 122 F. 2d 622; Pike v. Walker (1941) 73 
App. D.C. 289 at 292, 121 F. 2d 37, cert, denied 314 U.S. 625, 
reh. denied 314 U.S. 709; Eastland Co. v. Federal Commu¬ 
nications Comm. (1937) 67 App. D.C. 316,92 F. 2d 467, cert, 
denied 302 U.S. 735; Empire Trails, Inc. v. United States 
(1942) (D.C. D.C.) 53 F. Supp. 373. 

CONCLUSION 

Wherefore, it is respectfully submitted that the order 
of the District Court should be affirmed. 

Charles M. Irelax 
United States Attorney 

Ross O’Doxoghtte 
William R. Glexdox 
Lewis A. Carroll 
Assistant United States Attorneys 
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APPENDIX 

SUMMARY BY CHAIRMAN 


Name of 


Claimed 


Applicant: 

Status claimed: 

aged: 

Birthdate: 

Tom We Shung 

Son of naturalized 

19 yrs. 

June 1,1929 


U.S. Citizen (P.L. 




271) 

9 mos. 



Previous appearances of applicant before this Service, 
if any: 

None known or claimed. 


Witnesses: 

Applicant, as above de- 
scibed. 

Tom Wing oe Tom Wing 
Jeung, alleged father 
(By deposition) 

Hom Yow Tong or 
Hom Moon Yip, 
identifying witness. 


Relevant trips of Witnesses: 

Arrived Nov. 28, 1947 at San 
Francisco, Calif. Claims 
first arrival in United States 
as stowaway at Miami, Flor¬ 
ida on November 1,1931 and 
no subsequent trips to China. 

Departed for China, January 
18, 1929; returned to United 
States May 19, 1931; de¬ 
parted for China, July 29, 
1932; last returned to United 
States, June 8,1934. 


Discussion of Evidence and Motion: 

1. The applicant is said to have been born in CHEW 
SING VILLAGE, Toy Shan District, China, after his al¬ 
leged father left China for Cuba in 1929. When TOM 
WING, the alleged father made application for United 
States citizenship in 1946, he declared that he was married 
to WONG SHWEE in August, 1928, and had one son 
named WE SHUNG TOM, born June, 1929 in CHOW 
SING VILLAGE, KWANGTUNG, China; he further said 
that his wife and son were then residing in CHOW SING. 
Judging from his appearance, demeanor, and manner of 
testifying, the Board was of the opinion that the applicant 
might be somewhat younger than the age claimed by and 
for him; however, physicians of the United States Public 




20 


Health Service who examined the applicant at the Board’s 
request found him to be in the neighborhood of the age 
claimed. The alleged father has exhibited to this Service 
original Certificate of Naturalization, No. 6700628 issued 
in the name of WING TOM on December 16, 1946 by W. V. 
Connell, Clerk of the United States District Court, South¬ 
ern District of New York; the photograph on such cer¬ 
tificate is found to be a good likeness of the alleged father 
TOM WING. TOM WING is a veteran of the Armed 
Forces of the United States during the second World War; 
evidence having been presented which establishes that he 
was inducted into the United States Army on November 
18, 1942 and honorably discharged therefrom on October 
27, 1945. 

The evidence disclosed the following outstandingly ad¬ 
verse features among others: 

2. Lack of Proof of Alleged Father's Presence in China 
at the Possible to Bender Paternity to Applicant. 

TOM WING claims to have left his native village in 
China for Havana, Cuba in April, 1929. He testifies that 
he remained in Cuba for about two years and then stowed 
away on some vessel sailing for the United States, arriv¬ 
ing in this country on November 1, 1931 at Miami Florida. 
He declares that there is no one now in the United States 
who knows in what way or on what vessel he arrived at 
Miami at the time mentioned; and maintains that he does 
not know the name of the ship on which he then arrived or 
who owns such vessel. TOM WING furthermore, claims 
that he does not know the name of the vessel on which he 
arrived at Havana, Cuba in about June, 1929; that he can¬ 
not remember any of the places through -which he passed 
while enroute from China to Cuba; that he does not know 
whether he passed through or touched the United States 
on such trip. He is very vague as to his claimed residence 
in Cuba, saying that he cannot remember the names of any 
places where he worked in Cuba or any addresses where 
he ever lived there. He has testified that he can neither 
prove that he arrived in Cuba from China in about June, 
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1929, nor that he came to the United States via Miami, in 
November, 1931. His claim that he arrived in the United 
States as a stowaway renders it impossible to verify such 
arrival; and all efforts to verify his alleged arrival in Cuba 
from China in 1929 have been unsuccessful. Under such 
circumstances the Board feels that no satisfactory evidence 
has been presented to show that the alleged father TOM 
WING w r as in China at a time which would have made pos¬ 
sible his paternity to the present applicant. (See pp. 2 & 3, 
Exh. 10; and pp. 23, to 26, inclusive of Exh. 16). 

3. Claims Made by Alleged Father be His Marital Status, 
Prior to His Naturalization in 1946. 

At the time TOM WING registered for Selective Service 
he stated that he was single. He has so testified, and this 
fact has been verified by our New York Office. His only ex¬ 
planation as to such declaration concerning his marital 
status was “if I said I was born in San Francisco, Cali¬ 
fornia, I could not have a wife in China. ” The Board 
failed to see any logic whatever in such explanation and 
has given no favorable consideration to same. (See pp. 
6 and 11, Exh. 10). The photostatic copy of TOM WING’s 
Honorable Discharge from the United States Army shows 
his marital status “ single’* and “no dependents**. (See 
Exh. 8). Photostatic copy of United States Individual In¬ 
come Tax Return for the year 1941 executed by TOM 
WING shows that he then claimed a personal exemption of 
$750. This is known to have been the personal exemption 
for a single person for such year. (See Exh. 19). No evi¬ 
dence has been presented or adduced to show that the al¬ 
leged father ever made any representations that he was 
married and had a son, prior to 1946 when he applied for 
United States citizenship under Section 701 of the Na¬ 
tionality Act of 1940. 

4. Variances Between Applicant*$ Testimony and that 
given by his witness Horn Tow Tong. 

(a) At the alleged father’s request, it was arranged that 
one HOM YOW TONG should appear before the Board as 
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a witness for the present applicant. HOM YOW TONG 
claims to have seen the applicant in China on numerous 
occasions, when the latter was a small child; and inasmuch 
as the alleged father has admitted that he never saw his 
son in China, the Board believes that the testimony of HOM 
YOW TONG is of particular importance to this case. Seri¬ 
ous discrepencies have developed between the applicant’s 
testimony and that given by the witness HOM YOW TONG, 
as set forth below: 

(b) The applicant has testified that the village in which 
he was born is known as CHEW SING VILLAGE, and con¬ 
sists of just six houses, divided into three rows of two 
houses each. He further states that as far as he knows his 
native village is known only by the name CHEW SING 
VILLAGE. He declares that he has described the whole 
village, when stating that CHEW SING VILLAGE has 
just six dwelling houses. The interpreter under the appli¬ 
cant’s direction prepared a diagram of CHEW SING VIL¬ 
LAGE which has been introduced into the record as Ex¬ 
hibit “5”. Applicant has testified that he does not know 
of any village in the immediate vicinity of CHEW SING 
VILLAGE, and that the nearest village is eight or nine li 
away (approximately three miles ); he says that he does not 
know the name of that village. He has stated that CHEW 
SING VILLAGE has no pond, and that he knows of no 
pond in the vicinity of the village in which he was born. 
He denies ever having heard of a CHEW YOUNG VIL¬ 
LAGE : a KIM YOW or KIM YEW VILLAGE; or a TONG 
TING VILLAGE or GUEY TOON VILLAGE. Applicant 
specifically denies having ever lived in a village named 
CHEW YOUNG, KIM YOW or KIM YEW. He has stated 
that he would not believe it, if someone were to say that 
there is a large village containing more than one hundred 
houses in the neighborhood of where he was born in China. 
Applicant has testified that the nearest stream to his vil¬ 
lage is five or six li away (about two miles ); and that there 
are no other streams closer to his native village. Appli¬ 
cant claims to have attended only the CHEONG FONG 
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SCHOOL which he says is four or five lis (about one and 
one half miles) from his native CHEW SING VILLAGE: 
he states that when he stood in CHEW SING VILLAGE 
he could net see the CHEONG FONG SCHOOL at a dis¬ 
tance because “four or five li away is quite a distance.” 
Appellant declares that the CHEON FONG SCHOOL is a 
one story building; that he knows of no two story school- 
house in the vicinity of his native village; and there is no 
stairway of any kind in the CHEONG FONG SCHOOL. 
He claims that less than twenty pupils attended that school; 
that he is referring to the entire school and not only the 
pupils who may have sat in his own classroom; and that 
no more than one teacher at a time ever taught at the 
CHEONG FONG SCHOOL during the eight years that he 
attended there (from about 1939 to 1947). The interpreter 
under applicant’s direction prepared a diagram of 
CHEONG FONG SCHOOL which was introduced into the 
record as Exhibit “15”. Applicant has specifically denied 
that the CHEONG FONG SCHOOL in the vicinity of 
CHEW SING VILLAGE is a large school attended by 
more than one hundred pupils and having several teachers 
at least. Applicant denies ever having heard of any per¬ 
son named HOM YOW TONG or HOM MOON YIP: or 
HOM SHEW JEM, the latter being the alleged son of 
HOM YOW TONG. Applicant failed to recognize a photo¬ 
graph of HOM YOW TONG which was shown him; he pro¬ 
fesses to have no knowledge as to any HOM YOW TONG 
or HOM SHEW JEM who come from the same vicinity in 
China in which he claims to have always lived. (See p. 5, 
Exh. 1 and pp. 11, 19, 20, 21, and 22, or Board hearing for 
applicant’s testimony re these matters). 

(c) The witness HOM YOW TONG has testified that the 
applicant’s village is next to his village, separated by a fish 
pond; that the applicant’s village is called CHEW YOUNG 
VILLAGE, called by some people also KIM YOW because 
the hill in back of the village is called KIM YOW. Wit¬ 
ness states that his home village in China is the CHEW 
SING; that CHEW SING VILLAGE has between one hun- 
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dred and thirty and one hundred and forty houses, that the 
CHEW YOUNG or KIM YOW VILLAGE has about ten 
houses, or more. The interpreter under the direction of 
the witness prepared a diagram showing the CHEW SING 
VILLAGE, the fish pond, the CHEW YOUNG VILLAGE, 
the CHEONG FONG SCHOOL, and the surrounding ter¬ 
ritory; such diagram was introduced into the record as 
Exhibit “11”. This diagram and the testimony of the 
witness shows that there are three villages in close proxim¬ 
ity to each other, namely the CHEW SIlSG VILLAGE, the 
CHEW YOUNG VILLAGE, and the TONG TING VIL¬ 
LAGE or GUEY TOON VILLAGE: and further discloses 
that there is a stream on each side of these villages. Wit¬ 
ness has stated that the CHEW YOUNG and TONG TING 
VILLAGES are so close to each other that if one did not 
know it, one would think it was all one village; he says that 
the TONG TING VILLAGE has a little over ten houses. 
Witness says that the two streams as shown on his diagram 
are onlv one half li (about one sixth mile) distant from 
CHEW SING AND CHEW YOUNG VILLAGES. Wit¬ 
ness has declared that the CHEONG FONG SCHOOL is 
a two .9forebuilding, the first floor having four classrooms 
and the upstairs having one or two classrooms and some 
other rooms; that one reaches the second floor of that 
school by a concrete stairway. The interpreter prepared 
a diagram of the ground floor of the CHEONG FONG 
SCHOOL under the direction of witness; same was in¬ 
troduced into the record as Exhibit “12”. Witness has 
testified that about one hundred and fifty pupils attended 
CHEONG FONG SCHOOL when he was last in China. 
Applicant’s diagram Exhibit “15” and diagram of witness 
Exhibit “12” speak for themselves, and the differences 
between such diagrams are self-evident. Witness has ex¬ 
plained that he happened to be acquainted with TOM 
WING and the latter’s family because the three villages 
mentioned by him and shown on his diagram are together 
and all the people from those three villages come to the 
CHEONG FONG SCHOOL for mail; and on the first 
month of each year the people from those three villages 
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come for their pork to that school (See pp. 13 to 18, inclu¬ 
sive, of Board hearing for testimony of witness). 

(d) The testimony of HOM YOW TONG in the present 
case is confirmed by evidence found in the file of his alleged 
son HOM SHEW JEM, Exhibit “13”. The latter was an 
applicant for admission in December, 1937, claiming to 
have then come from CHEW SING VILLAGE, BOK 
SUEY SECTION, SUN NING DISTRICT, CHINA, where 
he said he had resided since birth. HOM SHEW JEM tes¬ 
tified at that time that CHEW SING VILLAGE had one 
hundred and twenty odd houses; and that CHEW YOUNG 
VILLAGE was about two jungs (Approximately twenty 
feet) West of CHEW SING VILLAGE. He also said that 
CHEW SING VILLAGE had never been known by any 
other name. He declared that CHEUNG FONG SCHOOL 
was one half li (About one sixth mile) from CHEW SING 
VILLAGE and that about two hundred pupils attended that 
school. When testifying in behalf of HOM SHEW JEM, 
HOM YOW TONG agreed with his alleged son that 
CHEUNG FONG SCHOOL was a large school, having 
from one hundred and fifty to two hundred pupils. HOM 
SHEW JEM testified in 1937 that he had quit attending 
CHEUNG FONG SCHOOL in the sixth month of that year. 
It will be remembered that the present applicant claims 
to have started attending the said CHEUNG FONG 
SCHOOL in about 1939. (See HOM SHEW JEM’S tes¬ 
timony on pp. 9, 13, and 14; and HOM YOW TONG’S tes¬ 
timony pp. 19, 21, in HOM SHEW JEM’S file Exh. 13). 

(e) The alleged father was questioned at some length by 
our New York Office with reference to the matters above 
discussed. He claims that the applicant’s native village is 
the CHEW SING VILLAGE, located in the BOCK (BOK) 
SUEY SECTION OF TOYSHAN (formerly known as SUN 
NING) DISTRICT, CHINA. He says that some people 
call that village KIM YEW or CHEW YOUNG VILLAGE: 
he says that his son perhaps has never heard the other 
two names of CHEW SING VILLAGE. The alleged 
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father says that the village nearest to the CHEW SING 
VILLAGE is the TONG TEN VILLAGE, about a li or so 
distant (about one third mile). He insists that there was 
no pond anywhere near his village when he was last in 
China. He is unable to recall any villages near CHEW 
SING VILLAGE , other than the TONG TEN VILLAGE 
which he has mentioned; he likewise says that there is no 
stream near CHEW SING VILLAGE, the nearest stream 
being about three lis or so away (about one mile). He de¬ 
clares that he does not believe there is a large village con¬ 
taining more than one hundred houses in the neighbor¬ 
hood of the applicant’s native village. The alleged father 
testifies that the CHUNG FONG SCHOOL is from one to 
one and a half li distance from CHEW SING VILLAGE 
(about one half mile). He says that that school has two 
floors , referring in his testimony to both the upstairs amd 
downstairs of that school building. The alleged father 
states that he does not know what is the home village of 
HOM YOW TONG, in China; he claims that he made the 
acquaintance of HOM YOW TONG in a shed or watch- 
house, located a short distance from CHEW SING VIL¬ 
LAGE. The alleged father prepared a diagram of the 
CHEW SING VILLAGE which was introduced into the 
record in this case as Exhibit “18”. (See pp. 3, 4, 11, 12 
and pp. 17, to 22 inclusive, of Exh. 16). 

5. Farm Land Owned by Applicant’s Family. 

(a) The applicant has testified that his family owns three 
or four Ows of farm land just North of CHEW SING 
VILLAGE: that this farm land has been owned by his 
family as far back as he can remember. He states that his 
family farmed their own land, he having assisted his mother 
with the farming of that land. (See pp. 5 and 11, Board 
hearing). 

(b) The alleged father on the contrary has testified that 
neither he nor his family own any farm land in China; that 
he has never owned any farm land there, and so far as he 
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knows his family does not own any snch land. (See pp. 4 
and 5, Exh. 16). 

6. Other Adverse Features. 

(a) During his original examination on December 14, 
1947, applicant declared that his paternal grandfather died 
when he, applicant, ‘ ‘ was a little boy. ’’ Later on the same 
day applicant declared that his paternal grandparents when 
“when I was small.” (See pp. 2 and 4, Exh. 1). About 
one month later, when called before the Board, appellant 
repudiated his former testimony on this subject, declaring 
that he liad never made such statements, and saying that 
both his paternal grandparents died before he was bora; 
his final testimony being in agreement with that of his 
alleged father. (See p. 5, Board hearing). 

(b) Applicant states that his maternal grandfather was 
WONG LAI GOON. (See p. 2, Exh. 1). The alleged father 
states that his wife’s father was WONG LAI FONG (See 
p. 5, Exh. 10). 

(c) Attention is invited to the unsatisfactory character 
of applicant’s entire testimony with reference to his alleged 
mother’s brothers and sisters. (See p. 3, Exh. 1, and pp. 
5 to 8, inclusive, of Board hearing). 

(d) Attention is also invited to the conflicting testimony 
given by applicant with regard to correspondence with his 
alleged father (See p. 4, Exh. 1; p. 2, Exh. 2; and p. 8 of 
Board hearing). In this connection, it will be noted that 
applicant has testified that his mother knows how to write 
letters and has been sending letters to his father in this 
country as far back as he can remember. (See p. 10, of 
Board hearing). The alleged father on the contrary has 
testified that so far as he knows his wife cannot read or 
write. (See p. 9 of Exh. 10). 

(e) The applicant has described a photograph of his 
father, which is in his home in China, saying that it was 
sent to him and his mother after the last war, and that such 
photograph is a full size or full length picture about 2" by 3 " 
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in size. (See p. 4, Exhibit 1; and p. 6 and 9 of Board 
hearing). The alleged father however, testifies that he has 
never at any time sent home a full length photograph of 
hbnself, and that the full length photograph described by 
the applicant is one which he, alleged father, had taken 
when he was in his teens and is slightly larger than the 
document entered in this case as Exhibit “8”. ( Approxi¬ 
mately 6" by S" in size). See pp. 5, 6, and 10 of Exhibit 
“16”). 

7. The showing made in this case is not considered satis¬ 
factory, and I do not believe that the evidence presented 
and adduced has reasonably established the relationship 
claimed. I therefore move that the following Findings of 
Fact, Conclusions of Law and Motion be adopted by the 
Board: 

Findings of Fact: 

1. That the applicant arrived at the port of San Fran¬ 
cisco, California on November 28, 1947 as a passenger 
aboard the SS “General M. C. Meigs,” from China; 

2. That the applicant is seeking admission to the United 
States as the blood son of a citizen thereof, under the 
provisions of the Act of December 28,1945, (P.L. 271); 

3. That the applicant was born in China; 

4. That TOM WING, applicant’s alleged father, is a 
naturalized United States citizen, and a veteran of the 
United States Armed Forces who served honorably 
during World War II; 

5. That applicant seeks to enter the United States for 
permanent residence; 

6. That applicant has failed to satisfactorily establish 
that he is the blood son of said TOM WING; 

7. That applicant is not in possession of an unexpired 
immigration visa or non-immigrant visa; 
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8. That applicant is not in possession of a valid pass¬ 
port or document in lien thereof. 

Conclusions of Law: 

1. That the applicant is an alien immigrant as defined in 
Section 3 of the Immigration Act of May 26,1924; 

2. That under Section 13 (a)(1) of the Immigration Act 
of May 26, 1924, the applicant is inadmissible to the 
United States in that he is an immigrant not in pos¬ 
session of a valid immigration visa and not exempted 
from the presentation thereof by said Act or regula¬ 
tions made thereunder; 

3. That under Executive Order 8766 of June 3, 1941, the 
applicant is inadmissible to the United States in that 
he does not present an unexpired passport or official 
document in the nature of a passport issued by the 
government of the country to which he owes allegiance 
or other travel document showing his origin and iden¬ 
tity. 

Motion: 

That the applicant be DENTED admission to the United 

States on the grounds that: 

1. He is an immigrant not in possession of a valid immi¬ 
gration visa and not exempted from the presentation 
thereof by said Act or regulations made thereunder; 

2. He does not present an unexpired passport of official 
document in the nature of a passport issued by the 
government of the country to which he owes allegiance 
or other travel document showing his origin and iden¬ 
tity. 

Bv Member Hamm : I second the motion. 

By Member Elliott : I concur. 


☆u.S. CO' 
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